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authority, fill the position within a
reasonable period with an individual
who could perform the duties and re-
sponsibilities in a manner sufficient to
fulfill the agency’s mission. This as-
sessment must include a justification
as to why the agency could not, as an
effective alternative, use other human
resources flexibilities and pay authori-
ties, such as recruitment, relocation,
and retention incentives under 5 CFR
part 575;

(12) An explanation regarding why
the position should be designated a
critical position and made eligible for a
higher rate of pay under this part with-
in its organizational context (i.e., rel-
ative to other positions in the organi-
zation) and, when applicable, how it
compares with other critical positions
in the agency. The agency must in-
clude an explanation of how it will deal
with perceived inequities among agen-
cy employees (e.g., situations in which
employees in positions designated as
critical would receive higher rates of
pay than their peers, supervisors, or
other employees in positions with high-
er-level duties and responsibilities);

(13) Documentation of the effect on
the successful accomplishment of im-
portant agency missions if the position
is not designated as a critical position,
including an explanation and justifica-
tion for OPM and OMB to expedite
processing in cases where the agency
believes that urgency warrants expe-
dited processing;

(14) Any additional information the
agency may deem appropriate to dem-
onstrate that higher pay is needed to
recruit or retain an employee for a
critical position;

(15) Unless the position is an Execu-
tive Schedule position, a copy of the
position description and qualification
standard for the critical position; and

(16) The desired rate of basic pay for
requests to set pay above the rate for
level II of the Executive Schedule and
justification to show that such a rate
is necessary to recruit and retain an
individual exceptionally well-qualified
for the critical position.

§535.105 Setting and adjusting rates of
basic pay.

(a) The rate of basic pay for a critical
position may not be less than the rate
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of basic pay, including any locality-
based comparability payments estab-
lished under 5 U.S.C. 5304 or special
rate supplement under 5 U.S.C. 5305 (or
other similar payment or supplement
under other legal authority) that
would otherwise be payable for the po-
sition.

(b) If critical position pay authority
is granted for a position, the head of an
agency may set pay initially at any
amount up to the rate of pay for level
II or level I of the Executive Schedule,
as applicable, without further approval
unless a higher maximum rate is ap-
proved by the President under
§535.104(c).

(c) The head of an agency may make
subsequent adjustments in the rate of
basic pay for a critical position each
January at the same time general pay
adjustments are authorized for Execu-
tive Schedule employees under section
5318 of title 5, United States Code. Such
adjusted rates may not exceed the new
rate for Executive Schedule level II or
other applicable maximum established
for the critical position. However, the
employee must have at least a rating
of Fully Successful or equivalent, and
subsequent adjustments must be based
on labor market factors, recruitment
and retention needs, and individual ac-
complishments and contributions to an
agency’s mission.

(d) Employees receiving critical posi-
tion pay are not entitled to locality-
based comparability payments estab-
lished under 5 U.S.C. 5304, special rate
supplements under 5 U.S.C. 5305, or
other similar payments or supplements
under other legal authority.

(e) If an agency discontinues critical
position pay for a given position (on its
own initiative or because OPM, in con-
sultation with OMB, terminates the
authority under §535.103(d)), the em-
ployee’s rate of basic pay will be set at
the rate to which the employee would
be entitled had he or she not received
critical pay, as determined by the head
of the agency, unless the employee is
eligible for a higher payable rate under
the General Schedule maximum pay-
able rate rule in §531.221 and the agen-
cy chooses to apply that rule.
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